





determine whether a particular EIR is sufficient as an informational
document. A court determining whether an EIR’s discussion of human
health impacts 1s legally sufficient does not constitute imposing a new
substantive requirement.'”” Under Friant Ranch’s theory, the above-
referenced cases holding a CEQA analysis inadequate would have violated

the law. This is not a reasonable interpretation.

IV. COURTS MUST SCRUPULOUSLY ENFORCE THE
REQUIREMENTS THAT LEAD AGENCIES CONSULT
WITH AND OBTAIN COMMENTS FROM AIR DISTRICTS

Courts must “scrupulously enforce” CEQA's legislatively mandated
requirements. (Vineyard Area Citizens, supra, 40 Cal. 4™ 412, 435.) Case
law has firmly established that lead agencies must consult with the relevant
air pollution control district before conducting an initial study, and must
provide the districts with notice of the intention to adopt a negative
declaration (or EIR). (Schenck v. County of Sonoma (2011)

198 Cal.App.4th 949, 958.) As Schenck held, neither publishing the notice
nor providing it to the State Clearinghouse was a sufficient substitute for
sending notice directly to the air district. (/d.) Rather, courts “must be
satisfied that [administrative] agencies have fully complied with the
procedural requirements of CEQA, since only in this way can the important
public purposes of CEQA be protected from subversion.” Schenck,

198 Cal.App.4th at p 959 (citations omitted).* |

' We submit that Public Resources Code Section 21083.1 was intended to
prevent courts from, for example, holding that an agency must analyze
economic impacts of a project where there are no resulting environmental
impacts (see CEQA Guidelines § 15131) , or imposing new procedural
requirements, such as imposing additional public notice requirements not
set forth in CEQA or the Guidelines.

2% Lead agencies must consult air districts, as public agencies with
jurisdiction by law over resources affected by the project, before releasing
an EIR. (Pub. Resources Code §§ 21104(a); 21153.) Moreover, air
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Lead agencies should be aware, therefore, that failure to properly
seek and consider input from the relevant air district constitutes legal error
which may jeopardize their project approvals. For example, the court in
Fall River Wild Trout Foundation v. County of Shasta, (1999)

70 Cal.App.4th 482, 492 held that the failure to give notice to a trustee
agency (Department of Fish and Game) was prejudicial error requiring
reversal. The court explained that the lack of notice prevented the
Department from providing any response to the CEQA document. (/d. at p.
492.) It therefore prevented relevant information from being presented to
the lead agency, which was prejudicial error because it precluded informed

decision-making. (/d.)*'

districts should be considered “state agencies” for purposes of the
requirement to consult with “trustee agencies” as set forth in Public
Resources Code § 20180.3(a). This Court has long ago held that the
districts are not mere “local agencies” whose regulations are superseded by
those of a state agency regarding matters of statewide concern, but rather
have concurrent jurisdiction over such issues. (Orange County Air
Pollution Control District v. Public Util. Com. (1971) 4 Cal.3d 945, 951,
954.) Since air pollution is a matter of statewide concern, Id at 952, air
districts should be entitled to trustee agency status in order to ensure that
this vital concern is adequately protected during the CEQA process.

*! In Schenck, the court concluded that failure to give notice to the air
district was not prejudicial, but this was partly because the trial court had
already corrected the error before the case arrived at the Court of Appeal.
The trial court issued a writ of mandate requiring the lead agency to give
notice to the air district. The air district responded by concurring with the
Jead agency that air impacts were not significant. (Schenck,

198 Cal.App.4th 949, 960.) We disagree with the Schenck court that the
failure to give notice to the air district would not have been prejudicial
(even in the absence of the trial court writ) merely because the lead agency
purported to follow the air district’s published CEQA guidelines for
significance. (/d., 198 Cal.App.4th at p. 960.) In the first place, absent
notice to the air district, it is uncertain whether the lead agency properly
followed those guidelines. Moreover, it is not realistic to expect that an air
district’s published guidelines would necessarily fully address all possible
air-quality related issues that can arise with a CEQA project, or that those
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Similarly, lead agencies must obtain additional information
requested by expert agencies, including those with jurisdiction by law, if
that information is necessary to determine a project's impacts. (Sierra Club
v. State Bd. Of Forestry (1994) 7 Cal.4th 1215, 1236-37.) Approving a
project without obtaining that information constitutes a failure to proceed in
the manner prescribed by CEQA. (/d. at p. 1236.)

Moreover, a lead agency can save significant time and money by
consulting with the air district early in the process. For example, the lead
agency can learn what the air district recommends as an appropriate
analysis on the facts of its case, including what kinds of health impacts
analysis may be available, and what models are appropriate for use. This
saves the lead agency from the need to do its analysis all over again and
possibly needing to recirculate the document after errors are corrected, if
new significant impacts are identified. (CEQA Guidelines § 15088.5(a).)
At the same time, the air district’s expert input can help the lead agency
properly determine whether another commenter’s request for additional
analysis or studies is reasonable or feasible. Finally, the air district can
provide input on what mitigation measures would be feasible and effective.

Therefore, we suggest that this Court provide guidance to lead
agencies reminding them of the importance of consulting with the relevant
air districts regarding these issues. Otherwise, their feasibility decisions
may be vulnerable to air district evidence that establishes that there is no
substantial evidence to support the lead agency decision not to provide
specific analysis. (See Berkeley Keep Jets Over the Bay, supra,

91 Cal.App.4th 1344, 1369-1371.)

guidelines would necessarily be continually modified to reflect new
developments. Therefore we believe that, had the trial court not already
ordered the lead agency to obtain the air district’s views, the failure to give
notice would have been prejudicial, as in Fall River, supra, 70 Cal. App.4th
482, 492.
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